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 Things to consider before you grant a  

Scottish Power of Attorney 
 

 

 

 

What is a power of attorney? 

 

A power of attorney (PoA) is a legal document which authorises the person, or persons, 

you nominate to act for you if you are longer able to do so personally, because of loss 

of mental capacity.  You can nominate someone to look after health and welfare 

matters and/or finance and property affairs. There is more about what these mean 

below. 

 

Granting of power of attorney    

 

One sometimes hears a person saying, for example, “I’ve got to get power of attorney 

for Mum”. It is not a case of ‘getting’ power of attorney but rather being given it.  A 

person, whilst still mentally able, grants a power of attorney, to a person or persons of 

their choosing.   

 

How do I grant power of attorney?   

 

Most people choose to see a solicitor for this, a visit to your local/usual solicitor is 

ordinarily the first step as most solicitors are able to draw up a PoA.  

 

A read of this leaflet ahead will make sure you are prepared for the conversation they 

will need to have with you and have thought the decision you may wish to make on 

relevant issues.  

 

Why should I grant power of attorney? 

 

If you lose mental capacity and have not granted PoA no-one has any authority to act 

for you.  
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Myths 

It doesn’t matter if you are in a legally recognised partnership; your partner has no 

authority to make decisions for you.   

 

Other common myths are that PoAs are only for rich people – but who will manage your 

pension for instance if you are not able and what about any health care decisions that 

need making?   

 

Or that PoAs are unnecessary if you have a will – a will directs what you want to 

happen with your affairs once you are dead but what about instructions on what is to 

happen for you and your affairs whilst you are still alive? 

 

Another myth is that PoAs are only for old people - but what about a young person who 

suffers a traumatic brain injury, for example from a car or motorcycle accident, or from 

participating in various sports. Who takes care of their affairs if they are no longer able 

to do so? 

 

Can I afford it? 

 

You should ‘shop around’ as solicitors tend to offer competitive prices. A simple PoA 

costs in the region of £300, your solicitor will give you an idea of the cost for you when 

s/he knows your situation and so can judge the detail that will need to be included in 

your particular power of attorney.  It may be possible to get legal aid and assistance  

but this is means tested so if, and how much, financial assistance you may get will 

depend on your financial situation. Feel free to ask you solicitor if you would qualify.  

Not all solicitors offer a legal aid service, so if you think you may qualify you should 

check whether your solicitor offers legal aid. Solicitors are used to these conversations 

so do not feel any embarrassment or hesitation in asking the question. 

Without a PoA a person [even you partner] will need to go to court to get authority from 

a Sheriff to act on your behalf.  This process is lengthy and costly – typically costing 

about £3000.   This is not the end of it, as ongoing your guardian, as the appointed 

person is called, is supervised by various authorities and has to account for the 

decisions they have made and money spent.  None of this is required under a power of 

attorney, because this was the person you selected, not the person the authorities 

selected – even though this may be the same person.  

So I would ask, can you afford not to grant a PoA?  Without a PoA there is no-one 

authorised to look after your affairs, there is extra expense to get someone appointed 

and extra obligations on the person then acting as your guardian.   
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Do I have to use a solicitor? 

 

It is possible to do a PoA yourself, e.g. from packs that are available in high street 

stationers or from the information on the Office of the Public Guardian website but you 

should remember a PoA is a legal document and mistakes can end up being more 

costly than it would have cost to have a solicitor draw this up.   

 

Even drafting the document yourself there are costs. You have to have an assessment 

of your mental capacity, which is usually obtained from your GP but a GP may charge 

for this, as it is not part of the NHS services  so is classed as a private matter. You 

should expect to pay in the region of £120 for a private GP report.  In addition,  there is 

a registration fee at the Office of the Public Guardian, in the region of £80.  So doing 

the document yourself could cost, financially, around £200, as well as the time and 

emotional cost that you would need to invest in this. 

 

Think of the powers you wish to grant  

 

Powers are divided into health/welfare and property and finance.  You can grant these 

in separate documents, called a welfare PoA and a continuing (financial) PoA but most 

people combine them in a single document, called a combined PoA.   There is much 

more detail on powers in Appendix A, including an example of the sort of powers you 

can offer. The actual powers you decide to grant are entirely up to you. 

 

The grant of the powers is critical so please take time to consider Appendix A carefully 

and think about what powers you do, or do not, wish to give to your attorney.   

   

Who do you wish as your attorney?  

 

You can choose anyone you want, a family member, friend or a solicitor. The key is to 

pick someone you trust, who can take on this legal responsibility and who knows your 

likes, dislikes and opinions on things.  

 

Can I have more than one person as my attorney?  

 

Yes, you can have as many people as you wish but the more you have the more 

difficult it can get; don’t feel you must appoint all your children, for example, just 

because that would be fair.  Appoint the person, or persons, who you think would be 

best able to fulfil the responsibility of attorney.  Attorneys are obliged to involve relevant 

others before reaching decisions, so other family members would not be overlooked 

simply because they were not the actual attorney.    
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To fulfil the role of attorney successfully requires a cordial relationship with other family 

members. You may wish to think carefully about who is the best person for you to 

appoint if you sense that your family members may have dispute over how things are 

administered.  

 

Could I just have one person? 

 

Yes, again, it is entirely up to you, but with one person there is a risk to the furtherance 

of the power of attorney if for example that person becomes ill themselves.  

 

Can I have a replacement attorney in the event one of my first choices has to 

drop out?  

Yes you can nominate what is often referred to as a ‘whom failing’ which is a 

replacement, or substitute, attorney to take over the role if a sole (single) attorney is no 

longer able to act, or to step in to keep the numbers up if there is more than one 

attorney and one of them is no longer able to act. You need to note however that the 

substitute arrangement is not flexible; neither is it temporary, if the substitute takes 

office then they cannot subsequently stand down and let the original attorney take back 

the reins.   

 

Deciding how multiple attorneys are to be appointed 

 

If you are appointing two people for instance one could look after finances and one 

welfare or both could do both, it is entirely up to you.   

 

If both are administering both sets of powers it is for you to decide if you wish them to 

act jointly, or if you are happy for one to act without the other present (which is called 

jointly and severally). This is personal preference but allowing attorneys to operate 

independently of each other can offer more flexibility for them – especially if they live 

some distance apart.  

 

How long does it take to get power of attorney? 

 

Getting an appointment with a solicitor will not take long. The solicitor will wish to see 

you at last twice, but these appointments can be quite close together.  The solicitor will 

wish to meet with you, as the granter, on your own. Once drafted and signed, the 

document has to go to the Office of the Public Guardian (OPG) for registration before it 

can be used. Registration can take several months. Consequently, it can be some time 

from making the decision to grant a power of attorney to it being ‘good to go’.  
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Should I get my PoA registered once its ready? 

 

You can choose not to have your PoA registered at this stage but as registration can 

take several months, it is recommended that you submit it for registration once it is 

ready.  Additionally, should there be any issue which would prevent the PoA from being 

registered this can be corrected whilst you retain capacity.  If you chose to defer 

registration pending a loss of capacity, should the document then not meet registration 

criteria you will no longer be able to correct it.  Your would be attorneys will then have 

to apply via the courts to be your guardian.   

 

When should I activate my power of attorney? 

 

Activation is for a later stage, for the attorney rather than you, the granter.  As the 

granter, it is advisable to have the power of attorney registered with the OPG  straight 

away, so you know you are ‘good to go’ whenever.  Thereafter, if you wish, your 

attorney/s can start assisting you with your financial and property affairs immediately, 

under your instruction, but they cannot make any decisions about welfare matters 

unless or until you lack capacity in relation to that decision. 

 

How will my attorneys know if I lack capacity? 

 

You will make the decision, when drafting the power of attorney, as to whether you 

wish your attorney to make their own decision on whether or not you lack capacity or if 

you wish them to have a medical, or legal, opinion on this.  

 

If they are required to get a professionals’ opinion, and assuming that this is that you 

are now incapable, then the power of attorney is effectively activated at that point. They 

do not need to do anything specific to activate it.  

 

What if I’m not entirely incapable? 

 

This will most likely be the case, rarely is someone entirely incapable. It is quite likely 

that you will be able to make some decisions but not others. Your attorneys are obliged 

to work with this and support you to make those decisions that you can, and respect 

your decisions on these matters, only stepping in to make decisions on your behalf 

where you are not able to make these.  Even then, these should be decisions that you 

yourself would likely have made and not a decision that your attorneys themselves 

think is right. 

 

How do my attorneys know my wishes?  
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Even if your attorney is a close family member they are unlikely to know everything 

about you.  It is helpful therefore to make a Statement of Advance Choice (there is a 

sperate information leaflet about this)  which gives your attorney a range of information 

to help them support your decision making.   

  

Can I update my power of attorney if circumstances change? 

 

Yes, your PoA can simply be updated to show a name change or change of address, 

other changes e.g. to remove an attorney, add in another attorney, or change the 

powers are permissible but require you to demonstrate that you continue to have 

mental capacity.    

 

Can I change my mind? 

 

Yes, if you continue to have mental capacity you can revoke your power of attorney at 

any time – bearing in mind however that without a replacement you leave yourself 

potentially in need of guardianship if you subsequently lose mental capacity. 

 

I feel a bit pressurised to grant power of attorney  

 

You should only do a PoA because you believe this is right for you and is your wish.  

Likewise, you should only nominate as attorney the person you feel is right for you. If 

you are feeling pressured to grant a PoA per se, or to nominate a given person, you 

should mention this to your solicitor.  

 

If you are in this position and wish the support of an independent person to help you 

voice your concerns, you may wish to contact an Independent Advocacy service - the 

easiest way to find out what is available in your area is to review the website of Scottish 

Independent Advocacy Alliance on: www.siaa.org.uk 

Can I get advice from anywhere else? 

Office of the Public Guardian    

The Office of the Public Guardian (often referred to as the OPG) are legally obliged to 

offer support about financial PoAs.  You can contact them in office hours on 01324 

678300.  

 

The power of attorney section of the OPG website www.publicguardian-scotland.gov.uk 

contains a lot of useful information, as well as links to the Code of Practice.   

 

 

 

http://www.publicguardian-scotland.gov.uk/
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My PoA  

You may have seen television or social media adverts run by the ‘My PoA’ campaign. 

The campaign encourages people to think seriously about the importance of giving 

someone the legal powers that a power of attorney provides.  The campaign has an 

informative website www.mypowerofattorney.org.uk which makes the process of finding 

out about and arranging Power of Attorney as straightforward as possible. 

You can phone them on 0141 287 0470 for more information and advice:   

Mental Welfare Commission for Scotland   

The MWC offer advice particularly to welfare attorneys in the fulfilment of their role.  

There website address is www.mwcscot.org.uk/ 

You can email you query to: enquiries@mwcscot.org.uk 

Or you can call them on:  0800 389 6809  

The MWC use a callback system where they take brief details of your query and a contact number. This allows their 

staff to look into some background on your query before calling you back. 

 

Local Authority    

Your local authority social work or adult protection department may be able to offer 

some guidance, or signpost you to other sources of advice.  

 

Citizens Advice Bureau  

Your local CAB may be able to offer you advice, or signpost you to other sources of 

advice.  

 

Various charities and support groups  

There may be a charity or support group whose purpose is to support people with your 

condition or their carers; many of these offer a wide range of extremely valuable 

information and guidance.   

http://www.mypowerofattorney.org.uk/
mailto:enquiries@mwcscot.org.uk
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Appendix A  

PoA Powers 

 

Below are examples of the sort of powers you may wish to grant.  Please note this 

does not constitute, nor replace, legal advice.  Please do not simply cut and 

paste the list into a DIY PoA as they are insufficient for your attorney to rely on.  

 

Plenary Power  

 

In most cases there is a plenary power included in a POA; this is a ‘catch all’ power, it 

goes ahead of the list of specific powers (which we will come on to below) and will say 

something like “power to do everything I would have been able to do myself including 

but not limited to [and then the list would start]”. 

 

You can decide if you wish to include such an open/plenary power, or not. If a plenary 

power is included you have then effectively granted all powers to your attorney. It is 

important that you know this.   

 

By way of example, let us say you do not want to allow your attorney to be able to sell 

your house, so you expressly leave this power off the list of specific powers that are 

included in the document, but there is a plenary power included which says ‘everything 

I would have been able to do myself’ this would then give the power to the attorney to 

sell your house, because selling your house is something you yourself would have 

been entitled to do.    

 

It is important therefore that you think about what powers you do, or do not, wish to 

give to your attorney.   

   
 

Property and finance powers  

 

You should try to foresee all the property and financial affairs which may need to be 

managed in the event of your incapacity. You should discuss with the prospective 

attorney and any professional you have engaged the extent of powers which you wish 

the attorney to exercise. These could include power to: 

 

• purchase or sell heritable property (land or buildings); 

• administer bank accounts, savings pensions, benefits, allowances, stocks, 

shares, taxation matters and the like. 
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• have access to financial information including passwords as may be necessary.   
• pay your household expenses 

• make gifts on your behalf; 

• purchase a vehicle or any other equipment  

• pay for private medical care and residential care costs; 

• agree to any common repairs of property  

• pursue, defend or compromise any legal action  

• pay for you to go on holiday  

• pay for the expenses of any accompanying carer or for respite care; 

• to be permitted access to your social media and similar accounts,  
• have access to confidential information about your will. 

 

This list of possible powers is illustrative of the type of powers you may wish to grant, it 

is not exhaustive, you can include whatever else you may wish.  If you have particular 

wishes, or circumstances that apply to you, your solicitor can advise you on suitable 

wording to cover the situation.  If there are things that you do not wish to include then 

advise your solicitor of this (but remember the plenary power is a catch all so you may 

wish to look again at that if there are powers you don’t want the attorney to have).  

 

The attorney may not need to exercise all the powers that you grant. The important 

point is that you try to foresee the powers which may be required to meet your needs. 

 

Welfare powers  

 

Welfare powers may include such things as  

 

• Deciding on care and accommodation, facilities and services  

• Deciding on dress, diet and personal appearance  

• Authorising access to  confidential health care information  

• Consenting, or refusing, medical procedures.  

• To take legal action which involves personal welfare 

• Deciding on social and cultural activities 

• Deciding on who you can see   

• Deciding on work, education or training 

• Deciding on holidays  
 
 

As with the property and financial powers, this list is illustrative of the type of powers 

you may wish to grant, it is not exhaustive, you can include whatever else you may 

wish.  If you have particular wishes, or circumstances that apply to you, your solicitor 

can advise you on suitable wording to cover the situation.  If there are things that you 

do not wish to include then advise your solicitor of this (but remember the plenary 

power is a catch all so you may wish to look again at that if there are powers you don’t 

want the attorney to have).  
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Of Particular Consideration  

 

Of course you should think carefully about all of the powers you are vesting in another 

person but there are some which are worthy of particular mention.    

 

Power to decide where you live, temporarily or permanently   

 

Are you happy for your attorney to make decisions about your future accommodation, 

should this be required, for example can they decide if you need to go into care and if 

so can they decide on which care home?  Most people would prefer to remain at home 

and be cared for by their loved ones but sometimes, with the best will in the world, as 

an illness progresses this is just not achievable. If and when it becomes necessary, 

does your attorney have your permission to place you in care, even if this is against 

your then adamant wishes?   

 

Once in care some people have what seems an almost innate determination to leave, 

even though this may be to go to a home that they recall from many years ago, or to 

return to a partner they have forgotten is now deceased.   It is hard for a person at this 

stage of their illness to appreciate that to remain in care is actually the safest and most 

appropriate place for them, the place where they will get the best care.  In order for 

your attorney to have the authority to keep you safe in the place you now are they need 

your express permission.    

 

Even then there is no guarantee that your attorney won’t need a court order if they are 

needing to ‘hold’ you in a place against your wishes, even if this is for your safety but 

having an express power to authorise this ahead, if you are ok with this, gives them the 

best chance of not needing a court order.  Your solicitor will advise further on this, an 

area of law called derivation of liberty.   

  

Power to decide with whom you consort  

 

This is a fancy way of saying who you can and cannot see. It frequently turns out to be 

problematic, so it is worth giving specific instructions to your attorney.  

 

My children adore their granddad, my father in law, and vice versa; they got such 

comfort from him when they lost their Dad and I think, likewise, he got comfort from 

them in dealing with the loss of his son. My father in law has gone on to develop 

dementia and his daughter, who has always been difficult, is using her welfare PoA to 

stop my children from visiting their granddad, I don’t know for why. I see how 

desperately this is affecting my children, I can’t find words to explain why they can’t see 

their Papa and I can only imagine how he must be missing them too and not being able 

to understand why they have seemingly abandoned him. I have taken legal advice to 
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try and get the actions of my sister in law overruled. Its proving lengthy and costly but 

it’ll be worth it.  The lawyers keep talking about what my father in law’s wishes would 

be, it would have been easier for me to prove this if there had been something in 

writing about him wanting to still see his grandchildren. (Anon)  

 

This example proves how things can go ‘pear shaped’ even when, at the outset, things 

seemed ok. It can be hard for attorneys to know what to do when things are more 

complicated, so think about explicit instruction to them – perhaps by way of an Advance 

Choice document (there is a separate information leaflet about this).  If you feel your 

family situation is, or could become, complicated then talk to your solicitor specifically 

about this aspect of your PoA.  

 

Power to access social media  

 

This is a more modern consideration.  Your social media account(s) is/are your private 

matter, your family will not be able to access any of it if and when anything happens to 

you, unless you are clear that you offer them this permission.   

 

Two immediate things to think about here is, if they cannot access your social media 

account, how do your family notify your social media friends of your now situation / your 

loss of capacity, or offer them any updates.   

 

And for many, a more important one is access to photographs and special memories.  

Any photographs which are saved in your accounts are yours, without your permission 

no-one has a right of access to them, even if it is a picture of that person, maybe with 

you on a special occasion, or a picture of your shared children. 

 

Power of access digital data, including passwords 

 

A similar difficulty can arise with access to on line accounts that you have been 

managing, on line banking but also other accounts like shopping or debit payment 

accounts.  If you wish your attorney to manage these accounts for you, even if this is 

only to close them, then you will need to ensure they have the necessary permissions.    

 

Use of CCTV 

 

CCTV systems are available for home use and increasingly are used in care homes.  In 

care homes they tend to be confined to communal areas but there is discussion about 

extending their use to private areas, for example to residents’ own rooms/ bedrooms 

and bathrooms.  
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The use of CCTV generates mixed views, and particularly the idea of use in private 

areas polarises views.  Some see CCTV as a valuable protection or safety net, the 

opposite view is that CCTV is an intrusion of one’s privacy.  

 

You should make your views known to your attorney and also consider if you wish to 

include express instruction in your PoA.   

 

Unlawful powers  

 

There are some powers that you are not permitted to offer  

 

Examples are:   

• the power [for your attorney] to appoint a successor  (ie your attorney cannot 

decide for themselves who should act for you if they can no longer do so) 

• the agreement for you to marry  

• the power to allow someone to support you actively to terminate your life.   

 

Even if you do include these powers your attorney would not be permitted to rely on 

them.  


